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Bureau of Prisons, Justice § 541.7 

the incident and the prohibited act(s) 
you are charged with committing. You 
will ordinarily receive the incident re-
port within 24 hours of staff becoming 
aware of your involvement in the inci-
dent. 

(b) Investigation. After you receive an 
incident report, a Bureau staff member 
will investigate it. 

(1) Information: The investigator will 
specifically inform you: 

(A) of the charge(s) against you; and 
(B) that you may remain silent at all 

stages of the discipline process, but 
that your silence may be used to draw 
an adverse inference against you at 
any stage of the process. Your silence 
alone, however, cannot be the basis for 
finding you committed the prohibited 
act(s). 

(2) Statement: When the investigator 
asks for your statement, you may give 
an explanation of the incident, request 
any witnesses be interviewed, or re-
quest that other evidence be obtained 
and reviewed. However, the staff inves-
tigation of the incident report may be 
suspended before requesting your state-
ment if it is being investigated for pos-
sible criminal prosecution. 

(3) Informally resolving the incident re-
port. The incident report may be infor-
mally resolved at any stage of the dis-
ciplinary process, except for prohibited 
acts in the Greatest and High severity 
levels, or as otherwise required by law 
or these regulations. If the incident re-
port is informally resolved, it will be 
removed from your records. 

§ 541.6 Mentally ill inmates. 
If it appears you are mentally ill at 

any stage of the discipline process, you 
will be examined by mental health 
staff. 

(a) Competency to Participate in Dis-
ciplinary Proceedings. If evidence indi-
cates that you cannot understand the 
nature of the disciplinary proceedings, 
or cannot help in your own defense, 
disciplinary proceedings may be post-
poned until you are competent to par-
ticipate. The Unit Disciplinary Com-
mittee or Discipline Hearing Officer 
will make this decision based on evi-
dence, including evidence presented by 
mental health staff. 

(b) Responsibility for Conduct. You will 
not be disciplined for conduct com-

mitted when, as the result of a severe 
mental disease or defect, you were un-
able to appreciate the nature and qual-
ity, or wrongfulness of the act. The 
UDC or DHO will make this decision 
based on evidence, including evidence 
presented by mental health staff. 

§ 541.7 Unit Discipline Committee 
(UDC) review of the incident re-
port. 

A Unit Discipline Committee (UDC) 
will review the incident report once the 
staff investigation is complete. The 
UDC’s review involves the following: 

(a) Available dispositions. The UDC 
will make one of the following deci-
sions after reviewing the incident re-
port: 

(1) You committed the prohibited 
act(s) charged, and/or a similar prohib-
ited act(s) as described in the incident 
report; 

(2) You did not commit the prohib-
ited act(s) charged; or 

(3) The incident report will be re-
ferred to the Discipline Hearing Officer 
(DHO) for further review, based on the 
seriousness of the prohibited act(s) 
charged. 

(4) If you are charged with a Greatest 
or High severity prohibited act, or are 
an inmate covered by § 541.4, the UDC 
will automatically refer the incident 
report to the DHO for further review. 

(b) UDC members. The UDC ordinarily 
consists of two or more staff. UDC 
members will not be victims, wit-
nesses, investigators, or otherwise sig-
nificantly involved in the incident. 

(c) Timing. The UDC will ordinarily 
review the incident report within five 
work days after it is issued, not count-
ing the day it was issued, weekends, 
and holidays. UDC review of the inci-
dent report may also be suspended if it 
is being investigated for possible crimi-
nal prosecution. 

(d) Inmate appearance. You are per-
mitted to appear before the UDC dur-
ing its review of the incident report, 
except during UDC deliberations or 
when your presence would jeopardize 
institution security, at the UDC’s dis-
cretion. Also: 

(1) You may appear either in person 
or electronically (for example, by video 
or telephone conferencing) at the 
UDC’s discretion. 

VerDate Mar<15>2010 15:20 Aug 31, 2011 Jkt 223108 PO 00000 Frm 00609 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT ofr150 PsN: PC150



600 

28 CFR Ch. V (7–1–11 Edition) § 541.8 

(2) You may waive your appearance 
before the UDC. If you waive your ap-
pearance, the UDC will review the inci-
dent report in your absence. 

(3) If you escape or are otherwise ab-
sent from custody, the UDC will con-
duct a review in your absence at the in-
stitution where you were last confined. 

(e) Evidence. You are entitled to 
make a statement and present docu-
mentary evidence to the UDC on your 
own behalf. The UDC will consider all 
evidence presented during its review. 
The UDC’s decision will be based on at 
least some facts and, if there is con-
flicting evidence, on the greater weight 
of the evidence. 

(f) Sanctions. If you committed a pro-
hibited act(s), the UDC can impose any 
of the available sanctions listed in Ta-
bles 1 and 2, except loss of good con-
duct sentence credit, disciplinary seg-
regation, or monetary fines. 

(g) Referral to the DHO. If the UDC re-
fers the incident report to the DHO for 
further review, the UDC will advise you 
of your rights at the upcoming DHO 
hearing, as detailed in § 541.8. 

(h) Written report. You will receive a 
written copy of the UDC’s decision fol-
lowing its review of the incident re-
port. 

(i) Appeals. You may appeal the 
UDC’s action(s) through the Adminis-
trative Remedy Program, 28 CFR part 
542, subpart B. 

[75 FR 76267, Dec. 8, 2010; 75 FR 81854, Dec. 29, 
2010] 

§ 541.8 Discipline Hearing Officer 
(DHO) hearing. 

The Discipline Hearing Officer (DHO) 
will only conduct a hearing on the inci-
dent report if referred by the UDC. The 
DHO’s hearing involves the following: 

(a) Available dispositions. The DHO 
will make one of the following deci-
sions after a hearing on the incident 
report: 

(1) You committed the prohibited 
act(s) charged, and/or a similar prohib-
ited act(s) as described in the incident 
report; 

(2) You did not commit the prohib-
ited act(s) charged; or 

(3) The incident report will be re-
ferred back for further investigation, 
review, and disposition. 

(b) Discipline Hearing Officer. The 
DHO will be an impartial decision 
maker who was not a victim, witness, 
investigator, or otherwise significantly 
involved in the incident. 

(c) Timing. You will receive written 
notice of the charge(s) against you at 
least 24 hours before the DHO’s hear-
ing. You may waive this requirement, 
in which case the DHO’s hearing can be 
conducted sooner. 

(d) Staff Representative. You are enti-
tled to have a staff representative dur-
ing the DHO hearing process as follows: 

(1) How to get a staff representative. 
You may request the staff representa-
tive of your choice, so long as that per-
son was not a victim, witness, investi-
gator, or otherwise significantly in-
volved in the incident. If your re-
quest(s) cannot be fulfilled, and you 
still want a staff representative, the 
Warden will appoint one. The Warden 
will also appoint a staff representative 
if it appears you are unable to ade-
quately represent yourself before the 
DHO, for example, if you are illiterate 
or have difficulty understanding the 
charges against you. 

(2) How the staff representative will 
help you. Prior to the DHO’s hearing, 
the staff representative will be avail-
able to help you understand the inci-
dent report charges and potential con-
sequences. The staff representative 
may also assist you by speaking with 
and scheduling witnesses, obtaining 
written statements, and otherwise 
helping you prepare evidence for pres-
entation at the DHO’s hearing. During 
the DHO’s hearing, you are entitled to 
have the staff representative appear 
and assist you in understanding the 
proceedings. The staff representative 
can also assist you in presenting evi-
dence during the DHO’s hearing. 

(3) How the staff representative may ap-
pear. Your staff representative may ap-
pear either in person or electronically 
(for example, by video or telephone 
conferencing) at the DHO’s discretion. 
If your staff representative is not 
available for the scheduled hearing, 
you may either select another staff 
representative, request the hearing be 
postponed for a reasonable amount of 
time until your staff representative 
can appear, or proceed without a staff 
representative. 
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